In October 2015, by co-sponsoring United Nations Human Rights Council Resolution 30/1 entitled "Promoting Reconciliation, Accountability and Human Rights in Sri Lanka", the Sri Lankan government formally committed to embarking on a transitional justice process following three decades of armed conflict. Several thousand people allegedly disappeared during this period, often in connection with the armed conflict or as a result of internal disturbances. It is in this context that the Office on Missing Persons (OMP) was operationalized in 2018. This article discusses the nature of tracing investigations into the fate and whereabouts of missing persons of the type to be carried out by the OMP. It argues that these investigations, while ostensibly pursuing a humanitarian approach, cannot be artificially and hermetically separated from criminal justice processes. Further, it seeks to demonstrate that an integrated approach whereby strong linkages with criminal processes are provided for and encouraged best serves the interests of truth and justice.
Introduction
During a visit to Sri Lanka in November 2015 the Working Group on Enforced or Involuntary Disappearances emphasized that "the road that leads to truth and justice is long but is the right one to take, even if it may be painful at times". 1 It is on this journey that Sri Lanka embarked in 2015 by co-sponsoring a landmark resolution at the United Nations (UN) Human Rights Council which addressed issues of reconciliation, accountability and human rights in Sri Lanka. 2 In doing so, the government of Sri Lanka committed itself to a comprehensive approach to dealing with the country's atrocity-ridden past. In particular, it has undertaken to set up four special mechanisms to this end: a Special Court and a Special Prosecutor's Office; a Truth, Justice, Reconciliation and Non-Recurrence Commission; an Office for Reparations; and an Office on Missing Persons (OMP). 3 These proposed mechanisms are intended to address allegations of human rights and humanitarian law violations committed in the context of the thirty-year armed conflict between the Sri Lankan armed forces and the Liberation Tigers of Tamil Eelam (LTTE), as well as violations committed in the context of armed violence, internal disturbances and widespread State repression. The exact mandate of these institutions, other than the OMP, is yet to be determined. 4 The OMP was envisaged as a discrete mechanism for receiving complaints and investigating the tens of thousands of missing persons cases that remain unresolved to date despite the past setting up of several commissions of inquiry tasked with a similar mandate. The work of these commissions -including the recent Paranagama Commission -has been criticized for lacking credibility and falling short of a full-fledged investigation. 5 Therefore, the proposal to set up yet another mechanism has triggered both scepticism and high expectations. 6 It is in this context that the Sri Lankan government received the advice and technical expertise of the International Committee of the Red Cross (ICRC) with respect to the design of the OMP. The government has also engaged in -admittedly limited 7 -consultations with civil society organizations on this question.
At the time, since the government was also considering the setting up of a Special Court and a Special Prosecutor's Office, the envisaged linkages between the OMP and these proposed institutions were inevitably discussed among civil society. This debate was rooted in a more fundamental controversy regarding the very purpose of the OMP investigations. While some argued that the OMP investigations should serve a purely humanitarian objective of ascertaining the fate and whereabouts of missing persons without otherwise contributing to criminal investigations, others argued that the Office's role should also be to prepare and assist criminal investigations. This view was shared by affected persons, as indicated in the report of the Consultation Task Force on Reconciliation Mechanisms. 8 In August 2016, the Sri Lankan Parliament passed the Office on Missing Persons (Establishment, Administration and Discharge of Functions) Act (OMP Act). 9 The OMP Act defines missing persons as persons who went missing in the context of "the conflict which took place in the Northern and Eastern Provinces or its aftermath", as well as "member[s] of the armed forces or police who [are] identified as 'missing in action'" and persons who went missing "in connection with political unrest or civil disturbances". 10 In addition, the Office's mandate covers enforced disappearances as defined in the International Convention for the Protection of All Persons from Enforced Disappearance (ICPPED). 11 The OMP Act therefore recognizes that missing persons cases in Sri Lanka potentially involve criminal conduct. Interestingly, as will be explained below, the drafters of the Act did not appear to subscribe to the false dichotomy between criminal and humanitarian approaches to investigations into missing persons cases. This article argues that the OMP Act should be interpreted and implemented in a manner that is fully cognizant of the intricate nature of tracing and criminal investigations in order to enable the joint pursuit of truth and justice.
The humanitarian approach generally advocated for by the ICRC 12 aims at tracing missing persons, irrespective of the commission of a crime or of a violation of international law. Under this approach, a "missing person" would be anyone unaccounted for "in connection with an international or non-international armed conflict, a situation of internal violence or disturbances, natural catastrophes or 7 Human Rights Watch, "Sri Lanka: Consultations Lacking on Missing Persons' Office", 27 May 2017, available at: www.hrw.org/news/2016/05/27/sri-lanka-consultations-lacking-missing-persons-office. 8 CTF Final Report, above note 6, p. 230: "Although there is no provision for the OMP to get directly involved with prosecutions within the existing framework of the OMP, the expectation by affected families that the findings of the OMP would lead to some form of justice, cannot be overstated. any other situation that may require the intervention of a competent State authority". 13 For instance, a person may be unaccounted for as a result of combat operations, because the means to identify combatants were insufficient or inadequate. While in this case a crime or an international law violation may not have occurred, there remains a need to trace the person and provide answers to the family regarding his/her fate. Although the ICRC emphasizes the need for the prosecution of crimes uncovered through investigations into the fate of missing persons (tracing investigations), 14 it does not through its work facilitate criminal prosecutions. 15 In criminal investigations, on the other hand, the primary purpose is to establish individual criminal responsibility for a crime, be it national or international. The search for the person is therefore undertaken as part of the overarching search for evidence of the crime. While the focus of each of these approaches and the scope of their corresponding investigations may vary slightly from one case to the next, they are not mutually exclusive. However, this author argues that conversations about the establishment of the OMP in Sri Lanka have falsely dichotomized the humanitarian and the criminal approaches, thereby presenting victims with an artificial and unfair choice between truth and justice. This article seeks to demonstrate that the two approaches have much in common and that pursuing both concurrently through an integrated approach would help further both truth and justice The first part of the article explains that a strict separation between the OMP investigations and those carried out as part of a criminal process is neither desirable nor feasible. In light of this, the second part explores the institutional and operational arrangements that would be required to ensure that the OMP Act is implemented in a manner which enables the joint pursuit of truth and justice.
Humanitarian and criminal approaches to tracing investigations: A false dichotomy
When carrying out investigations into missing persons cases, humanitarian and criminal approaches should not and cannot be artificially separated. In fact, this 13 ICRC, "Guiding Principles/Model Law on the Missing", in The Domestic Implementation of International Humanitarian Law: A Manual, Geneva, 2015, Annex IV, available at: www.icrc.org/eng/resources/ documents/publication/pdvd40.htm 14 "Enforced disappearances are not specifically listed as grave breaches or other serious violations of IHL.
However, when an act of enforced disappearance amounts to one of the grave breaches listed in the Geneva Conventions and Additional Protocol I (such as torture, inhuman treatment, willfully causing great suffering or serious injury to body or health, and taking of hostages), it must be investigated and the perpetrators prosecuted as required by the grave breaches regime." ICRC Advisory Service, "Missing Persons and Their Families", Geneva, December 2015, available at: www.icrc.org/en/ download/file/17255/missing_persons_and_their_families.pdf. 15 Ibid.: "When the ICRC collects and processes information relating to missing persons, it does so within the framework of its neutral, independent, impartial and strictly humanitarian action. It will not participate in or associate itself with any process aimed at gathering evidence for the criminal prosecution of persons suspected of having committed a crime, nor will it cooperate with any such prosecution."
I. Lassée author argues that a strict separation between tracing and criminal investigations has no added benefits for truth-seeking and is likely detrimental to the pursuit of justice. In addition, both types of investigations tend to converge in practice, so an artificial separation between them -that is, the absence of any link between the two investigations -could lead to undesirable interferences with one another.
Dispelling misconceptions regarding the perceived benefits of separate investigations
While the neutrality obligation of the ICRC requires it to adopt a purely humanitarian approach to investigations into missing persons cases, similar considerations do not apply to a State institution such as the OMP. Other arguments have nonetheless been put forward in Sri Lankan civil society circles to demand a strict separation of the OMP from criminal investigations and prosecutorial efforts. In fact, there exists a perception that a strict separation of the OMP from criminal investigations would have lessened the public resistance to the creation of this institution and could further incentivize lower-level perpetrators to participate in investigations carried out by the Office. The following section argues that both perceptions are unfounded and that in fact, a strict separation of criminal and tracing investigations would be detrimental to both endeavours.
Argument 1: A stated humanitarian approach would diminish public and political resistance to the OMP In the Sri Lankan context, the main argument in favour of a strict separation between tracing and criminal investigations is one of political pragmatism. The proposal to set up the OMP was formulated in a context in which the majority of the Sri Lankan population is perceived to be averse to the pursuit of accountability for grave crimes allegedly committed by the armed forces, and where opposition and ruling politicians are openly making pronouncements against investigating these crimes. 16 In such a context, the creation of the Special Court and the Special Prosecutor's Office was regarded by many in civil and political society as the government's most controversial transitional justice undertaking. 17 As opposition to the transitional justice project crystallized around the setting up of the judicial mechanism, many considered a strict separation between the pursuit of truth and the pursuit of justice opportune. This stated separation would have ensured that the opposition to the justice project would not diminish public support for the establishment of the OMP. However, this strategy is based on a political miscalculation -indeed, whether the OMP in fact proceeds from a purely humanitarian approach is irrelevant. The purpose, mandate and work of the Office have and will continue to be misrepresented in public and political discourse. 18 Former president Mahinda Rajapakse, in a piece against the OMP, stated that "even though it is described as an 'office' the proposed OMP will be a tribunal for all practical purposes which can examine witnesses, issue summons and hold hearings", 19 concluding that "this Office of Missing Persons is meant to be an integral part of the judicial mechanism to deal with allegations of war crimes that the yahapalana government has undertaken to establish". 20 This statement is characteristic of the position of the Joint Opposition with regards to the OMP, a position that was emphasized in public communications and mischaracterizes the OMP's purpose and functions. Ultimately, despite the absence of provisions in the OMP Act enabling the OMP to directly and substantially contribute to criminal investigations, 21 political opposition to the OMP led to protracted delays in its establishment. At the time of writing, close to two years after the passing of the OMP Act, while the OMP's members have finally been appointed, they have yet to set up the Office's units and divisions, adopt its rules and regulations, or hire its staff.
Argument 2: A purely humanitarian approach would incentivize collaboration with the OMP Another reason adduced to justify the separation between tracing and criminal investigations is that this separation is necessary to incentivize witnesses to come forward and collaborate with the OMP. This argument is based on the premise that witnesses are more likely to effectively and meaningfully cooperate with a tracing body if the latter is strictly separated from a judicial process. However, this is based on a series of inaccurate assumptions with regard to the Sri Lankan context or even elsewhere.
First, non-perpetrator witnesses may be willing to cooperate with investigations into missing persons cases for a wide range of reasons, including assisting the pursuit of criminal accountability. 22 In any event, their concern is not one of prosecution. They may, however, have safety concerns, which can be addressed by putting in place robust witness protection measures. 23 Second, even if the search for missing persons adopts a purely humanitarian approach, perpetrator witnesses -even those of lower rank or those whose participation in a crime was minimal -are unlikely to come forward willingly. Perpetrator witnesses summoned by the tracing body may also be reticent to cooperate fully. This is because the public revealing of the truth is never in the interest of perpetrators. In addition, even if the testimony of perpetrator witnesses remains confidential, the mere progress of the tracing investigation and the discovery of evidence of crimes invariably increases the prospect of prosecutions. The natural -and in fact rational -inclination is therefore to refrain from cooperating. 24 Thus, unless the tracing body is able to offer tangible guarantees that prosecutions will not take place -for instance, by granting amnesties -perpetrator witnesses are unlikely to cooperate. However, if there is prima facie evidence of an international crime (such as the crime against humanity of enforced disappearance or a war crime), amnesties would be deemed illegal by the UN 25 and under the international human rights framework. 26 Therefore, the separation of the tracing and criminal investigations does not provide an adequate or sufficient incentive for witnesses to come forward and collaborate fully with the tracing body. However, the merging of both investigations into a single investigative effort that serves both the tracing and the criminal purposes is more likely to advance truth-seeking. Notably, if the OMP had been assisted by a prosecutor or had been invested with prosecutorial powers, it could have offered far more incentives for cooperation. In this configuration, many options could have been explored to obtain relevant information. These could have taken the form of immunity agreements, plea bargains or reduced sentences in the event that the witness is able to provide useful information. 27 This would have ensured that witnesses summoned by the tracing body could receive tangible guarantees in exchange for their full cooperation. For these reasons, the strict separation between a tracing and a criminal investigation is not desirable. It is not feasible either, as both investigations tend to converge in practice.
Humanitarian and criminal approaches: Converging investigations
Humanitarian and criminal approaches to investigations into missing persons cases have much in common. In fact, while the scope of each type of investigation is somewhat different, the same type of evidence is relevant for both. Similar powers of investigation are also required to procure the evidence necessary for both tracing and criminal investigations. Therefore, these two types of investigations converge necessarily, and this is why they should ideally be carried out simultaneously and jointly. At the very least, the converging nature of both investigations ought to be recognized and should give rise to institutional and procedural arrangements required to ensure smooth cooperation between the various investigative efforts, including the sharing of relevant evidence.
Scope of tracing and criminal investigations
A criminal investigation commences when information about a crime is brought to the attention of the law enforcement authorities. The trigger for an investigation into a disappearance may therefore be a police complaint lodged by relatives of the disappeared or the discovery of a crime site, typically a gravesite. For this reason, a criminal investigation may be regarded as case-specific. On the other hand, in a post-conflict context, a "tracing investigation" -that is, an investigation aiming primarily at ascertaining the fate of missing persons -will adopt a broader approach. The first step will generally be the gathering and centralizing of all information relevant to tracing missing persons. 28 Depending on the context, this could be tracing requests made to different institutions, or lists of people in 27 In Bosnia and Herzegovina, the criminal procedure codes of the country were amended to allow plea bargaining in appropriate circumstances. This has been a mechanism to obtain evidence/information regarding mass graves from perpetrators. 29 To fulfil its mandate, the OMP must therefore collect and process large amounts of information and evidence, and to this end it must set up a database. 30 The centralization of this data increases the chances of generating leads and establishing correlations for as many cases as possible. In order to establish correlations, forensic experts and investigators compare ante-mortem data (information on missing persons, such as personal, physical, medical and dental information, as well as information on the circumstances of their disappearance) as well as post-mortem data (information obtained during post-mortem examination, including detailed pathology, anthropology and odontology data, and information related to the cause of death), often in a large-scale and systematic manner. 31 Tracing investigations therefore proceed from a much more systematic approach than that of criminal investigations.
Pursuing the same evidence
Although they proceed from different approaches, both criminal and tracing investigations rely on the same type of evidence. For these reasons, both investigations are likely to overlap. For example, the physical evidence typically discovered at a mass grave site is relevant to tracing as well as criminal investigations. 32 The physical characteristics of the bodies (height, dental print, fractures, injuries, etc.), the DNA collected, and any artefacts found on or near the body are highly relevant to a tracing investigation, 33 but this type of evidence is also relevant to a criminal investigation as it may assist in identifying the victim of a crime. Conversely, the position of the bodies, bullet holes and ties around the bones may constitute prima facie evidence of crimes, but they are also relevant evidence for a tracing investigation as they may give indications regarding the fate and whereabouts of missing persons. Similarly, evidence found at other crime sites may also be relevant to either type of investigation. Recognizing this, the OMP Act empowers the OMP -provided certain conditions are met -to carry out on-site investigations in order to procure relevant evidence. 34 In addition, as the tracing investigation progresses, it proceeds in a very similar way to a criminal investigation. In order to increase the chances of matching ante-mortem and post-mortem data, the tracing body would need to pursue other investigative methods including analyzing archival documentation, 29 OMP Act, above note 9, section 10(1)(e). 30 Ibid., sections 10(1)(e), 13 (1) conducting interviews of witnesses, and mapping criminal activities, events and networks. 35 Furthermore, in cases where a person may be missing as a result of a crime (enforced disappearance and/or murder), the mere identification of the person or the remains by the tracing body is insufficient. In fact, under international human rights law, any investigation into a human rights violation must determine the circumstances of the violation (disappearance or killing) and establish responsibilities. 36 This would also require an in-depth investigation akin to a criminal investigation.
Exercising similar powers
In order to carry out a full-fledged investigation, a tracing body must be able to exercise various powers. Interestingly, although they did not exercise them, the various commissions of inquiry into the fate of disappeared or missing persons in Sri Lanka were vested with wide-ranging powers of investigation. 37 Similarly, the OMP Act grants the Office with a broad range of powers to receive and procure information. It particular, the Act allows the OMP to receive and collate data and evidence on missing persons from governmental and non-governmental third parties. 38 It also enables the OMP to procure documents and statements from relevant sources, 39 including witnesses and government authorities. Notably, the OMP is vested with summoning powers. 40 The OMP Act also empowers the Office to carry out on-site investigations, including in actual or suspected detention sites 41 and premises suspected to contain evidence relevant to its investigation. 42 While the OMP's expected role with respect to on-site investigations and the extent of its powers depend upon the site concerned, the OMP Act notably empowers the Office to carry out warrantless 43 43 Ibid., section 12(f). The only obligation is for the OMP to report to the inspector-general of police within twenty-four hours of conducting the search. Other places may also be searched provided that the OMP has applied for and obtained a warrant (section 12(g)). 44 Ibid., section 12(f).
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In the event that the OMP exercises its powers fully in order to actively seek out evidence into the fate of missing persons, it may seize and handle evidence that is otherwise critical to the carrying out of a criminal investigation. It is therefore essential that this evidence could be summoned by judicial authorities when necessary; this would be the case unless the evidence had been obtained confidentially. This would ensure that the OMP's investigations do not hinder criminal investigations. As emphasized by the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence:
It is essential that efforts are made to satisfy both humanitarian and judicial aims with regard to missing and disappeared persons. Once again, such an ambition is not feasible in the short run; but virtually all decisions create path-dependence. It is therefore important to be clear about the diversity of the ends to be reconciled. 45 In light this, the OMP Act must be interpreted and implemented so as to ensure the joint pursuit of truth and justice.
Implementing the OMP Act to ensure the joint pursuit of truth and justice While the OMP Act itself does not prevent the OMP from contributing to criminal investigations, in practice this may pose a number of challenges. Notably, institutional arrangements may be required to facilitate cooperation between the OMP and prosecutorial authorities. In addition, the OMP rules 46 must also address operational questions relevant to enabling the Office's contribution to criminal investigations and prosecutions of crimes uncovered while carrying out the tracing investigation.
Institutional arrangements required
A comparative study of tracing bodies vested with a mandate similar to that of the OMP reveals that these bodies are generally designed to support investigations led by the courts. The OMP Act, on the other hand, does not specifically provide for institutional linkages between the OMP and the courts that would directly enable the Office to support criminal investigations and prosecutions. The Act nonetheless leaves open the possibility of a sub-unit being created for that purpose. Whether or not that sub-unit is eventually created, close coordination and collaboration between the OMP and prosecutorial authorities will be required to avoid interferences and enable the joint pursuit of truth and justice. 
Comparative overview
While the ICRC's initiatives for tracing missing persons pursue a purely humanitarian objective, very few other initiatives proceed from the same approach. One notable exception is the Committee on Missing Persons in Cyprus (CMP), established in 1981. The mandate of the CMP is to locate and identify persons who went missing during inter-communal violence between the Greek Cypriots and Turkish Cypriots in the 1960s and 1970s. The Committee overtly pursues a humanitarian approach and is therefore not mandated to establish the cause of death or attribute responsibility for the death of missing persons. 47 However, for this reason, investigations conducted by the CMP have been considered as falling short of an effective investigation as required from the State under a human rights framework. 48 It is therefore important to recall that international human rights law requires States to fully investigate allegations of human rights violations, which includes identifying the circumstances of the violation and those responsible. 49 In many State-led initiatives, the search for missing persons departs from a purely humanitarian approach and is coupled with criminal investigations for domestic and international crimes. In some cases, the search is carried out directly by regular state institutions, with the assistance of international organizations (such as the International Commission on Missing Persons) or NGOs. For instance, in Iraq, the Law on Protection of Mass Graves provides that the Ministry of Human Rights assumes the leading role in the opening and indexing of mass graves, as well as documenting their contents. 50 When a mass grave is discovered, the Ministry takes possession of the location and an ad hoc commission is created to supervise the exhumation process. 51 The commission is composed of representatives of the prosecutor's department, the police and the court of appeals, amongst others. 52 The purpose of the investigation is explicitly to ascertain the fate of missing persons, to identify perpetrators and to assist in the collection of evidence to prove their criminal responsibility. 53 In Guatemala, investigations into the fate of missing persons are led by the judiciary. The purpose of the investigation is therefore both to assist the tracing of missing persons and to collect evidence for criminal prosecutions. An NGO, the Forensic Anthropology Foundation of Guatemala (Fundación de Antropología State's procedurals obligations at issue cannot be discharged through its contribution to the investigatory work of the CMP. Like the Commission, the Court notes that, although the CMP's procedures are undoubtedly useful for the humanitarian purpose for which they were established, they are not of themselves sufficient to meet the standard of an effective investigation required by Article 2 of the Convention, especially in view of the narrow scope of that body's investigations." 49 Ibid., read in conjunction with paras 27 and 127 of the Judgment. 50 Republic of Iraq, Law on Protection of Mass Graves, Law No. 5, 2006, Art. 1(II). 51 Ibid., Art. 6. 52 Ibid., Art. 6(I). 53 Ibid., Art. 1(I)(d).
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Forense de Guatemala, FAFG), 54 plays a central role in assisting the process. Its experts are appointed, in their individual capacity, as forensic experts by the courts or the prosecutor to conduct forensic investigations and participate in exhumations, generally after a complaint has been filed and a legal case initiated. 55 In other countries, specialized institutions have been created to address the problem of missing persons. For instance, in Bosnia and Herzegovina, a specialized body for the search and identification of missing persons -the Missing Persons Institute -was created in 2005. 56 However, the investigation of missing persons cases is carried out under the purview of the courts, 57 and the search is therefore linked to criminal prosecutions. The Prosecutor's Office, which conducts war crimes investigations, initiates and supervises mass grave exhumations. 58 The Missing Persons Institute, on the other hand, plays a crucial role in locating mass graves and addresses exhumation requests to the prosecutor. 59 Similarly, in Kosovo, the Governmental Commission on Missing Persons is mandated to coordinate the search for missing persons and to centralize data on missing persons. 60 The Commission is composed of members of various ministries as well as representatives of families of missing persons. 61 The role of the Commission is similar to that of the Missing Persons Institute in Bosnia and Herzegovina. 62 In Colombia, a National Commission for the Search of Disappeared Persons was created in 2007. 63 The role of the Commission was mainly to promote, support and assist the search for disappeared persons undertaken by other institutions, including by designing and evaluating search plans. 64 The Prosecutor's Office was in charge of the investigation, together with other institutions referenced in the national search plan developed by the Commission. 65 Ten years later, a Missing Persons Search Unit was created by decree. 66 The decree asserts the humanitarian and extra-judicial nature of the Unit 67 as a remedy to the shortcomings of searches carried out within the ambit of the criminal justice system. 68 The newly created Unit is in charge of directing, coordinating and contributing to the search for and identification of missing persons. In order to ensure the humanitarian nature of the Unit, the decree specifies that the evidence received or procured by the Unit cannot be used in a criminal process. 69 As underscored in the decree, this represents a complete shift in the approach to the search for missing persons in Colombia. It also represents a shift in the approach in the region, since similar institutions were also created in Peru and El Salvador. Interestingly, despite the ostensible humanitarian nature of the Unit, the decree nonetheless specifies that the Unit shall establish cooperation protocols with the competent judicial authorities with respect to forensic investigations into gravesites, 70 thereby acknowledging the need for a minimum degree of cooperation with the judicial process.
In Peru, a recently adopted law assigns to the Justice and Human Rights Ministry the leading role in the search for missing persons who disappeared between 1980 and 2000. 71 According to the law, the search ostensibly pursues a humanitarian approach and as such shall neither impede nor contribute to a judicial process. 72 However, the implementation of the national search plan will be collaborative in nature and will involve various institutions. 73 Notably, the law specifically mentions the role and normative competency of the public prosecutor when carrying out forensic investigations. 74 In El Salvador, a National Commission on the Search for Disappeared Persons was created by decree in August 2017. 75 The Commission is tasked with formulating a national search plan and facilitating its implementation. One of the Commission's functions is to promote the right to access justice for victims of human rights violations and to transfer information, at their request, to competent authorities 76 . The decree therefore adopts a victim-centred approach whereby the Commission may contribute to justice if victims and families formulate a request in this respect.
Finally, in Nepal, while the Enforced Disappearances Enquiry Commission is not overtly a purely humanitarian endeavour, 77 the Enforced Disappearances Enquiry, Truth and Reconciliation Commission Act does not contain provisions regarding the use of evidence in a criminal process. This is particularly concerning since the Commission is also vested with extensive powers regarding the excavation and exhumation of mass graves. 78 As the above examples illustrate, in most countries where special legislation has been enacted to facilitate the search for missing persons -with the exception of Nepal and Cyprus -the relevant legislation contains provisions for coordination and cooperation between tracing investigations and criminal investigations and prosecutions. This is so even when the legislation explicitly mentions the humanitarian nature of the missing persons' commission or tracing mechanism. As explained below, these procedural as well as operational arrangements are essential to ensuring that the tracing investigation does not hinder the course of justice.
A specialized unit within the OMP to carry out or assist prosecutions?
In Sri Lanka, a number of considerations with respect to the magnitude of the missing persons problem, the poor track record of the Attorney-General's Department on human rights-related issues, 79 and the need for capacity support in forensic investigations 80 justified the setting up of a specialized body to carry out or assist in the carrying out of tracing investigations -the OMP. While the OMP could take the lead in investigations into the fate of missing persons, as explained previously, its work ought not to be artificially separated from criminal investigations.
Drawing from comparative experiences, and given the specific challenges of the Sri Lankan context, a number of options were available in terms of institutional arrangements for the OMP. However, it was paramount that the option finally adopted enabled coordination and cooperation between the OMP and other judicial mechanisms, whether regular or ad hoc. This is because the OMP may uncover international as well as domestic crimes in the course of its investigation.
These concerns were taken into consideration by the drafters of the OMP Act. According to the Act, the OMP is tasked inter alia with reporting to the relevant law enforcement or prosecuting authorities any offence uncovered in the course of the investigation. 81 In addition, this author argues that evidence collected by the OMP should ideally be made available to assist criminal investigations. As explained previously, this would avoid undue interference with ongoing or future criminal investigations. 82 Institutional arrangements may facilitate such coordination. A possible option to ensure the coordination of criminal investigations with that carried out by the OMP would have been to invest the OMP with prosecutorial powers. Such a model would have been similar to that adopted for the Sri Lankan Bribery Commission. 83 However, given the resistance to accountability for grave human rights violations in some political and public spheres, this option was not considered.
Although the OMP Act does not embed a special prosecutor within the OMP, other institutional arrangements may nonetheless be made to ensure coordination with criminal investigations. Indeed, while the Act provides for the OMP's basic structure, 84 it also specifies that the Office may establish committees, divisions and/or units to enable the fulfilment of its mandate. 85 Notably, the Act mandates the Office to identify avenues of redress to which missing persons and relatives of missing persons are entitled. 86 On this basis, the OMP may make recommendations for prosecutions based on evidence collected in the course of its investigations. The carrying out of this function may justify the setting up of a specialized sub-unit. That sub-unit may be dedicated to analyzing evidence of criminal conduct and making recommendations for the prosecution of specific cases. It could also be charged with liaising with prosecutors and criminal investigators.
Whether or not this sub-unit is eventually created to facilitate cooperation between the OMP and other institutions in charge of criminal investigations, coordination and cooperation between the various institutions carrying out investigations will be required.
The need for institutional cooperation
Cooperation between the OMP and prosecutorial authorities will be essential to enable the sharing of information as well as to ensure that the activities carried out by the OMP do not hinder the pursuit of justice. Any difficulties with respect to the coordination of the tracing and criminal investigations are likely to hinder both these investigations. 87 Collaboration will be needed when dealing with 
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questions of investigative strategies, and handling both testimonial and physical evidence. In addition, given the current institutional arrangements under the OMP Act, whereby investigations into gravesites are carried out under the purview of the Magistrates' Courts, this coordination and cooperation will also be necessary to ensure progress in the OMP investigations. Indeed, if interinstitutional arrangements derail, or if the criminal investigations stall, the tracing investigation will also be paralyzed. As far as testimonial evidence is concerned, it is important to bear in mind that a witness statement obtained by the OMP may eventually differ from -or contradict -one obtained in a criminal investigation. In fact, the duplication of statements to parallel investigations invariably increases the chance of contradictions between the various statements made by the same witness. 88 In addition, given that the purposes of both investigations will be presented and perceived as different, the stakes for the witnesses and the motivation for giving a statement to either investigation are also likely to differ. This, in turn, may increase the likelihood of discrepancies. As a result of contradicting statements, key testimonial evidence risks being discounted in a criminal trial. 89 In addition, in the course of its investigation, the tracing body may reveal sensitive information to witnesses that it hears or interrogates. In some cases, the revealing of information may be detrimental to the prosecutorial work and strategy. Indeed, if witnesses and suspects are made aware at an early stage of key information regarding the course of the criminal investigation, they may anticipate the prosecutorial policy and may make strategic choices that they would not otherwise have made. This could also negatively impact their decision to further collaborate with the OMP investigation. In order to minimize the risks of this occurring, it will be essential for the OMP to closely liaise with prosecutorial authorities when carrying out its investigations. In this respect, the indefinite postponement of the establishment of the Special Prosecutor's Office is a matter of grave concern. Indeed, families of disappeared persons have often expressed distrust in the Attorney-General's Department. 90 For this reason, a close collaboration between this department and the OMP may be perceived as problematic.
Finally, cooperation between the OMP and the prosecution will be necessary to ensure the transfer and sharing of evidence. 91 The question of who ultimately supervises the handling, transfer and preservation of physical and testimonial evidence relevant to both the criminal and tracing investigation would have to be resolved. 92 In addition, operational arrangements will also have to be put in place to facilitate the sharing of evidence between the OMP and prosecutorial authorities.
Operational aspects: Enabling the sharing of information and evidence
In order to enable the OMP's effective contribution to tracing investigations, standard operating procedures should be adopted to ensure that the evidence collected by the Office -whether physical or testimonial -will be admissible in a criminal process. Another important consideration pertains to the interpretation of the scope of the OMP's confidentiality obligation. Indeed, if this obligation is interpreted too broadly, it may prevent the OMP from sharing crucial information with the prosecution.
Standards for evidence collection
Special care must be taken to ensure that any handling of evidence by the OMP, whether physical or testimonial, does not compromise, render inadmissible or lower the probative value of this evidence in a judicial process, whether international, domestic or hybrid. Therefore, the collection, handling and preservation of evidence by this body must follow the same standards as those required in domestic as well as international criminal proceedings. For example, the chain of custody for physical as well as testimonial evidence must be rigorously documented throughout. 93 In addition, the sampling of physical evidence as well as the excavation of mass graves must follow criminal standards to ensure that no evidence relevant to a criminal investigation deteriorates or is lost. 94 Interestingly, the OMP Act provides that excavations and exhumations of mass graves must be carried out under the purview of a Magistrates' Court, 95 ostensibly to ensure that these are conducted in accordance with standards normally followed in criminal investigations. The OMP's role, limited to that of an observer, will be to ensure that the excavation, exhumation and "other proceedings pursuant to the same" 96 are done in a manner that will not 92 In Bosnia and Herzegovina, since 2011, the Prosecutor's Office has exercised full supervisory responsibilities over exhumation activities relating to both tracing and criminal investigations. See ibid., p. 46. 93 OMP Manual, above note 35, Chap. 5, "Receiving and Procuring Information". 94 Ibid., Chap. 6, "On-Site Investigations". 95 OMP Act, above note 9, section 12(d). In a partial recognition of the intricate nature of tracing and criminal investigations, the OMP Act limits the role of the OMP for the carrying out of excavations and/or exhumations of gravesites. While the Office may apply to the Magistrates' Court with territorial jurisdiction for an order to carry out excavations and/or exhumations, its subsequent role as envisaged in the Act will be limited to that of an observer. Accordingly, excavations and exhumations must be carried out under the purview of a Magistrates' Court. 96 Ibid., section 12(d).
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compromise the identification of remains and subsequent OMP investigations into the fate and whereabouts of missing persons. Under the Act, the judiciary's involvement in investigations relevant to the OMP mandate is not limited to excavations and exhumations. In fact, although the OMP may carry out searches of suspected places of detention, the conduct of the search may be regulated by guidelines formulated by the minister of justice and approved by Parliament. 97 This provision is also meant to ensure that the search is carried out in compliance with standards typically adopted in criminal proceedings.
While provisions in the OMP Act evidence the drafters' concern for the probative value of physical evidence collected in the course of on-site investigations, a similar concern does not arise for the handling and preservation of other types of evidence, including physical and testimonial evidence otherwise received and procured by the OMP. However, this evidence will be equally relevant to criminal investigations. Therefore, when handling received or procured documents or audio/video recordings, the OMP must also comply with investigative best practices to ensure that their probative value is preserved. Documents and audio/video recordings are physical evidence, and as such, their probative value depends on proof that no one has forged or tampered with them. This is best provided by producing a written chain of custody record; such a record documents the collection and handling of a piece of physical evidence from its creation (in the case of documents and recordings) until the moment it was transferred to the relevant criminal court. The OMP must therefore adopt standard operating procedures for the systematic documentation in writing of the chain of custody of physical evidence. 98 It is also essential that physical evidence is stored in a manner that is appropriate to ensure its preservation. 99 The Office would also need to adopt standard operating procedures for witness examination, and investigators conducting the interviews and recording the statements must be specifically trained in investigative best practices for criminal investigations. 100 The adoption of standard operating procedures for the collection, handling and preservation of evidence would enable the sharing of that evidence with criminal investigators, provided that the evidence is not covered by a confidentiality agreement.
Scope of confidentiality
At the conclusion of an investigation into each case, the OMP must inform the relatives of the missing person of his or her fate or whereabouts and the 97 Ibid. circumstances in which that person went missing. 101 However, the provision of information to relatives is subject to the Office's obligation of confidentiality under the OMP Act. Section 15 of the Act provides that "notwithstanding anything to the contrary in any written law, except in the performance of his duties under this Act, every member, officer, servant and consultant of the OMP shall preserve and aid in preserving confidentiality with regard to matters communicated to them in confidence". 102 However, the scope of the confidentiality obligation under this section is not defined in the Act.
A broad interpretation of the scope of confidentiality under section 15 could deprive families of essential information regarding the circumstances in which the person went missing and therefore hamper the right to truth. Such an interpretation could also impede the pursuit of justice. In light of this, it is essential that the determination of the scope of confidentiality be guided only by two imperatives: (1) the safety of witnesses and (2) victims' right to truth and justice. In order to strike a balance between these two objectives, the scope of confidentiality agreements should ideally be limited to potentially identifying information. 103 It should not be extended to other information unless absolutely necessary to obtain key information 104 or to ensure the witness's safety. This would have to be assessed on an individual basis and justified in light of the circumstances. For confidentiality agreements to be used on a strict need basis, the OMP will also have to develop a full-fledged witness protection programme that will encompass a wide range of protection measures to replace or complement the granting of confidentiality. 105 
Conclusion
While humanitarian and criminal approaches to investigations into missing persons cases proceed from a different logic and ultimately have different purposes, operationally they tend to converge and overlap. In particular, both investigations pursue the same type of evidence and exercise similar investigative powers. For this reason, if not integrated or coordinated, they may compete for access and custody of evidence and interfere with one another. In addition, the handling of evidence by various institutions in charge of criminal or tracing investigations may compromise the evidentiary value of the information collected. In light of this, an integrated approach between criminal and tracing investigations is required. This approach was adopted in most countries where institutions with a mandate similar to that of the OMP were created.
In Sri Lanka, the perception that a purely humanitarian approach would lessen the resistance to the OMP and encourage participation in the institution had gained some traction within civil society prior to the adoption of the OMP Act. However, as explained in this article, such a perception is unfounded. Any progress in tracing investigations would necessarily render the prospect of prosecutions for crimes relating to disappearances and/or death of missing persons more likely. Therefore, those who oppose prosecutions will also oppose the OMP for this very reason. Similarly, a stated humanitarian approach to the OMP is unlikely to convince perpetrator witnesses to collaborate.
The OMP Act indirectly recognizes the overlapping scope of criminal and tracing investigations by bringing the excavation and exhumation of gravesites under the purview of the Magistrates' Courts. It also specifies that the minister of justice may issue guidelines for on-site investigations in suspected places of detention. However, the Act does not offer guidance regarding the handling and preservation of other evidence which may be equally important for criminal investigations, nor does it specify the scope of confidentiality. This evidences a limited understanding of the intricate nature of tracing and criminal investigations. It is therefore crucial that the OMP issues rules to fill this legislative gap in a manner that would ensure the sharing of evidence with prosecutorial authorities.
Given that the OMP investigations are formally separated from criminal investigations, an in-depth collaboration between the OMP and prosecutorial authorities will be required to ensure that the various investigations do not interfere with one another. Unless and until the Special Court and Special Prosecutor's Unit are created, the OMP will have to coordinate its investigations with regular judicial institutions, including the Magistrates' Courts and the Attorney-General's Department. This is problematic given the poor track record of these two institutions in many disappearance cases. It is therefore essential that special institutions dedicated to investigating, prosecuting and trying international crimes are created without further delay.
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